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The PAST ACT and Proposed Senate Compromise Bill – A Comparison

Introduction: 
The American Horse Council, which serves as the umbrella organization for the diverse equine sector, has long supported the Prevent All Soring Tactics (PAST) Act (S. 1007), as currently introduced in the 116th Congress.  The current version of the PAST Act lays out a common-sense solution to prevent the continued practice of soring and is limited in scope.  Below is a survey of provisions in the PAST Act (hereinafter “PAST Act,” or “S. 1007”) as written, and proposed revisions included in a Senate compromise bill ( hereinafter, “compromise bill”) that would alter the text and scope of S. 1007.     
As a threshold matter, the following elements of the PAST Act unite the diverse horse industry. Deviating from this structure threatens to divide the sector and undermines consensus on an important equine welfare issue:   
	Crucially, S. 1007 outlines a specific framework to focus enforcement efforts on three horse breeds that continue to be the target of soring practices, including Tennessee Walking Horses, Spotted Saddle Horses, and Racking Horses.  S. 1007 makes it very clear that the scope of the bill applies to “use of an action device on any limb of a Tennessee Walking Horse, a Racking Horse, or a Spotted Saddle Horse” (See S. 1007 p. 8, lines 21-24.  The text goes on to define an “action device” as “a weighted shoe, pad, … or other device attached to any limb of Tennessee Walking Horse, a Racking Horse, or a Spotted Saddle Horse”(See S. 1007, p. 9, lines 1-7).  Unfortunately, the compromise text omits this provision, as passed by the House, specifying enforcement on the above three breeds.  
	The compromise may actually expand the scope of S. 1007 by referencing “other horse breeds,” within the proposed definitions section (See p. 4, Compromise Bill).   
	Focusing on these three breeds will continue the dramatic decline in the overall mistreatment of horses that has occurred since enactment of the HPA more than 40 years ago.  
	Importantly, the PAST Act, as written, establishes a new system for inspecting horses for the practice of soring.  This system has gained a long-standing consensus within the equine sector.    

  
Compromise Bill Definitions:  
The compromise bill introduces new definitions and concepts not found in S. 1007. The below definitions would make significant changes to the PAST Act:
Permitted Shoe – The compromise bill opens by finding that the three breeds and “other horse breeds” may have “horseshoe assemblies affixed to their hooves.” Not only does this provision introduce “other horse breeds” into the scope of a purposefully limited bill, but it specifies that a “permitted shoe” consists of “a horse shoe and any other optional component part, such as a pad” (See Compromise Bill, p. 4).     
The text goes on to specify that “the overall thickness” will “not exceed, at the toe, 1 1/2 inches in height, and at the heel, a height that is not more than 1 inch greater than the height permitted… excluding the caulk” (See Compromise Bill, pp. 4-5).  
Permitted Shoe, Additional Requirements – The compromise bill doesn’t stop there with its degree of specificity and detail not included in the consensus bill that passed the House.  It goes on to state that the shoe “is made of rubber, steel or aluminum” (See p. 5). And in the case of a “shoe assembly that includes a small inset of rubber, steel or aluminum for balancing the horse, the thickness of the inset is not greater than the thickness of the horse shoe” (p. 5). It also states that “any pads, including flats and wedges, in the shoe assembly are made of leather, plastic, or similar pliant material” (p. 5).  Also, “any band used to secure the shoe to the hoof [must be] pliable (such as a band made of nylon or leather) and not a metal band. The compromise goes on to regulate 
[F]oreign material designed to add additional weight or for enhanced action, within or between the pads of the shoe assembly, or between a pad and the hoof, except for acceptable hoof packing material, including pine tar, oaken, live rubber, sponge rubber, silicone, commercial hoof packing, or another substance used to maintain adequate frog pressure or sole consistency (p. 6). 
The text further adds that “the shoe assembly does not have any additional weight that is placed on or attached to any limb of the leg or foot of a horse, including by nails or other fastening devices that are in excess of the number reasonably required to attach the shoe assembly to the hoof” (p. 6).  Then as a segue to the inspection process, another area where the compromise regulates activities not contemplated by S. 1007, the text specifies that “the shoe assembly” would be “easily removable without harming the horse for the purpose of inspection or other enforcement activity carried out” (See p. 7).          
Inspections:
The PAST Act authorizes USDA to license and train inspectors responsible for enforcing the Act. Unfortunately, the compromise bill regulates the inspection process in a manner that could unnecessarily limit its scope and impact.  Unlike S. 1007, the compromise bill enumerates  specific processes, including tests, to regulate the practice.  
Horse Show Inspection
During a “show inspection,” a licensed or USDA inspector shall carry out:
	 “a visual inspection of the forelimbs and shoes of the horse, for purposes of detecting any heat, pain, swelling, or redness” 
	and “observation of the locomotion of the horse, including in a standard pattern at a walk, extended walk, or a loose rein in hand” (p. 16).  
	It also provides that an inspector shall observe “the horse with a rider … in the case of a horse that does not have a shoe assembly” (p. 16).  
	Then it allows “digital palpitation” in the event the above inspections have already been carried out (p. 16).  
	The text also specifies “employment of thermography, subject to the conditions that the usage of the applicable equipment shall be carried out by a certified technician and in accordance with the specifications of the manufacturer of the equipment, such as acceptable temperature and environment” (p. 16).
	Removal of the shoe assembly for a hoof test (p. 17).  

The compromise also states that an inspector shall begin on the presumption that a horse is fit to show.  Then it outlines a sort of scoring system, stating that a horse passes inspection if he passes the visual inspection above (#1), and observation of the horse’s locomotion (#2) (p. 14).  
A House-side office recently summarized the scoring system as follows:
A horse can show if the animal passes a majority of the first 4 Initial Inspection testing methods above. In the event of a “two-to-two tie”, the horse shall be allowed to show; in the event of a “one-to-one, testing methods 3 and 4 must be utilized. In the event of a tie of the first 4 methods, and inspection methods 5 and 6 above are available, the inspector may utilize those and if the horse does not pass either of those two inspection methods, the horse shall be disqualified. If the horse passes 3 of the first 4 methods and the inspector elects to use either or both methods 5 and 6 the horse will be allowed to show if it passes one or both methods. 
The purpose of the Inspection Protocol and Process is to minimize or eliminate to the fullest extent possible “subjectivity” in the inspection process; as such only one inspector per horse shall be allowed regarding the first 4 methods. If there is more than one inspector at a horse show, exhibition sale or auction another inspector may employ thermography or remove the shoes if the initial inspector deems those methods appropriate. 

It further provides that if an inspector finds evidence of severe visible injuries to one or both forelimbs, the inspector will conduct a “compliance inspection.”  
Other “prohibited conduct” exceeding the scope of the PAST Act, beyond the use of an “action device,” includes “the use of a tail brace or tail set” (P. 36).  The compromise bill further regulates “any device to distract or influence the behavior of the horse during an examination …, such as an alligator clip, croton oil, or salicylic acid” (P. 36).   
Compliance, or “Secondary” Inspection
The compromise then outlines a process for a “determination of soreness,” which can only be made if it fails one or more of the following, to take place during a “compliance inspection:”
	Drug testing (plasma and serum) similar to the methodology and regulations established by the United States Equestrian Federation (USEF).

Drug testing of urine similar to the methodology and regulations established by the United States Equestrian Federation (USEF).
Swabbing of the limbs for foreign substance testing utilizing the most current standard methodology – foreign substance shall be defined as only those substances that are determined by scientific testing to be deemed irritating or blistering substances whereby such horse suffers, or can reasonably be expected to suffer, physical pain or distress, inflammation, or lameness when walking, trotting, or otherwise moving.
Digital X-ray.
	Removing one or both front shoe assemblies to identify any foreign or illegal object (See pp. 21-22).

An AHC member is very concerned with the inspection process outlined in the compromise, pointing out that the first three show inspection tests emphasize visual inspection.  These tests may not show overt soring.  If adequate tests are not performed, then sored horses may not be identified and allowed to compete.  
The member also states that the whole process of show inspection vs. compliance inspection is very gray and needs clarification.  For compliance inspection to be effective, it needs to be done immediately after the show inspection.  This would require additional inspectors.  
A key concern is that the inspection process effectively throws out the scarring rule, a key component of the Horse Protection Act.  
There is also a concern related to deterrent measures, on the grounds that the new inspection process will make it more difficult to enforce and to mount a successful defense against possible lawsuits.  
And it goes without saying that the compromise bill enumerates numerous provisions outlining the inspection process, not covered in the original bill.  This includes “a foreign substance test, digital x-ray,” and “removal of at least one front shoe to identify any foreign object,” among others.   

New Organization, Governance:
The compromise bill also outlines establishment of an “organization” that will:
	Establish a “formal affiliation with the management of each horse show, horse exhibition, horse sale, and horse auction that includes” the three breeds (p. 30).  

It shall also “appoint licensed inspectors to conduct inspections at each horse sale, horse exhibition and auction” (p.30).
And develop a program to impose sanctions on trainers, exhibitors, owners, and any other person subject to the Act for violating the rules or rulebook of the Organization relating to compliance inspections (p. 30).  
Develop requirements related to judging at shows (p. 31).
The contents of the rulebook referenced above (p. 31).
And a suspension program (p. 31).  
Furthermore, the compromise bill outlines elements for the above mentioned suspension program, empowering the Organization to disqualify and impose periods of suspension on any horse” found to be “sore, or otherwise violating the Act or the rules … of the organization relating to compliance inspections” (p. 31).  
It provides that the duration can only last one season, or otherwise flow into the next in the event the entire suspension isn’t served during the course of the season.  It also provides that it shall not be “less than 30 days” for the first violation, 90 days for the second, and “180 days for a third or subsequent determination” (p. 32).  
Board Composition
The compromise bill also outlines the composition of the board. The Organization shall be governed by a board consisting of seven individuals selected by the Secretary, as follows:
	Two members shall be selected from a list of independent, qualified persons nominated by the governing body of the American Association of Equine Practitioners;
	Two members shall be selected from a list of independent qualified persons nominated by the governing body of the United States Equestrian Federation; and
	Three members shall be selected from a list of independent qualified persons nominated by the governing bodies of the Tennessee Walking Horse Breeders and Exhibitors Association and the Tennessee Walking Horse National Celebration (See pp. 25-26).

One AHC member states that while they appreciate inclusion in the governance structure of the “organization,” they state the U.S. Equestrian Federation wasn’t even consulted in membership.  

Alternative Board Composition
In the event one of the groups mentioned above fails to nominate a board member, the compromise bill authorizes USDA to select from a list provided by the National Association of State Departments of Agriculture (p. 26).    

Penalties:
Furthermore, the PAST Act authorizes publication of violations on the APHIS web site, which the compromise bill does not.  
Authorization of Appropriations:
Unlike the PAST Act, the compromise bill authorizes up to $4 million per year beginning in 2021 (p. 42).  There is also a suggestion that industry should have “skin in the game” and have the opportunity to fund the effort.    
Stakeholder Input, Comments:
AHC has process concerns related to development of the compromise bill, which appears to have been confined to a single industry group, and a handful of animal welfare organizations.  By contrast, S. 1007 has been drafted with the collaboration of multiple stakeholders, ranging from veterinarians to national organizations, over the course of several years.  Please see the following link to review the hundreds of stakeholder groups and individuals, who endorse the PAST Act, as written. 
Many of these diverse stakeholders point out the same concerns raised by AHC, including the detailed outline of an inspection process, creation of a new “organization” to oversee the horse industry, and crucially for AHC, concerns that the reference to “other horse breeds” could dramatically expand the scope of regulation.  
Also, AHC members believe it is not wise to pass a law prior to release of a national study focusing on this issue that may provide valuable information to help protect horses and support an industry impacted by the law.  This study is important to stakeholders and could inform development of the law.  
There is also a concern that the proposed bill could obfuscate the inspection process.  Also, visual inspection could reveal lameness that may not be related to soreness.  
Conclusion:
The American Horse Council has long endorsed the PAST Act (S. 1007) on the grounds that the scope of the bill is limited to Tennessee Walking Horses, Racking Horses, [and] Spotted Saddle Horses” (See S. 1007 p. 8, lines 21-24).  The text underscores its narrow scope by banning use of a device “attached to any limb of a Tennessee Walking Horse, a Racking Horse, or a Spotted Saddle Horse” (See S. 1007, p. 9, lines 1-7).  Unfortunately, the compromise text omits this text, as passed by the House, specifying enforcement on the above three breeds. By omitting the crucial text in S. 1007, as written, the American Horse Council cannot support the compromise bill.  As a matter of fact, the compromise bill only calls out the “three breeds,” minus references to “other horse breeds,” withing the context of the governance structure of a new “organization,” as outlined on pp. 25-30 of the compromise bill. 


